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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
STEPHEN V. JASSO,

)
)

petitioner,

)
)

vs.

)
)
)
)

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,

)
)
)

Consolidated
Case Nos. CV-2009-14
and CV-2009-15

NOT=CE OF HEARING

)
)

Respondent
)
--~------------------~--~~)
)

CURTIS AND CAMIE GORRINGE,
husband--and- wife, - - -

)
),
)

Petitioners,

)
)

vS.

)
)

CAMAS COUNTY, IDAHO, a
political subdivision of the
----·s-t-a--e-e-e-f--::Ga-a-Re ,

)
)
) - - - - -_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
)

Respondent

)
- )

NOTICE

IS HEREBY GIVEN that on the

14th day of December,

2009, at 2:00 p.m., or as soon thereafter as counsel can be heard,
the Petitioner will call for hearing the Respondent'S Objections to
Costs

and Attorney Fees before the above-entitled Court

Blaine County Courthouse, Hailey, Idaho.

at the

..' . '

_.

L ~ ~ :'.' ;' L.

• 1 ' _,

I\UMfU'. LtWV

r.M

r

DATED this

J l".lvl

lq~day

of November, 2009.
LAW

PHILLIPS,

attorneyS for Petition r Jasso

-
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CERTIFICATE OF SERVICE
C1 'i"'1 day of AIJl{,.7£~bf""-- 2009,
I he:ceby certify that the
faxed a copy of the foregoing document to the following;
Mr. Paul Fitzer
Moore, Smith Buxton & Tucke, Chtd
950 W. Bannock, Ste. 520
Boise, ID 83702
attorney for Camas County, Idaho

r

Ben Worst
P.O. Box 6962
Ketchum ID 83340
attorney for Curtis and Carnie Gorringe

Dated:

-

3

If~'ct-tJq

I

Paul Fitzer. ISB No. 5675
MOORE SMITH Bl:XTON & TURCKE, CHTD.
950 W. Bannock St.. Suite 520
Boise, 10 83702
Tel: 208/331/1800
Fax: 208/33111202

Allorneysfhr Re"ponJenl ('umas

COUnly

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COUNTY

)
)
)

STEPHEN V. JASSO.
Petitioner.

)
)

Vs.

Consolidated Case Nos.
CV-2009-14 & CV-2009-15

)

CA.MAS COUNTY. IDAHO, a political
subdivision of the State of Idaho,

)

)
)
)

Respondent

RESPONDENT CAMAS COUNTY'S
OBJECTION TO PETITIONERS'
NOTICE OF HEARlNG

)

CURTIS AND CAMIE GORRINGE.
husband and wife.

)
)
)

Petitioners.

)
)

\s.

)

CAMAS COUNTY. IDAl 10. a political
subdivision of the State of Idaho,

)
)
)
)

Respondent.
CO\IES NOW Defendant Camas County. Idaho and submit this Objection to Notice of
Hearing Scheduled for December 14th, 2009.
th
Petitioner Jasso' s filed a Notice of Hearing in the above-captioned matter on No\ember 19 .
2009. Said notice scheduled a hearing on Respondent's Objections to Costs and Attorneys Fees to
be held on December 14th. 2009 at 2:00 p.m.'before Bon. Robert J. Elgee. District Judge.
RESPO:\IH::'IT C:\:\l:\S COl~TY'S OB.JECTIO'i TO PETITIONER'S NOTICE OFHE;\RING ~ I

q

..

The County Respondent objects to this hearing on the grounds that counsel for Respondent is
unavailable on said date.
In light of the foregoing. the County Respondent respectfully requests that this Court issue an
order vacating the December 14th, 2009 hearing and rescheduling said hearing for a date mutually
agreed to be all parties.
Dated this

H day of November, 2009.

Bv:

P

.

zer
!ttorney for Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the
day of November, 2009, I caused to be served a true
and correct copy of the foregoing OBJECTION TO PETITIONER'S NOTICE OF HEARING
by the method indicated below, and addressed to the following:

~lailed

Benjamin W. Worst
BENJAMIN W. WORST. P.C
P.O. Box 6962
Ketchum, Idaho 83340

~"FAXED

Hand-delivered

'~ed

James W. Phillips
Roark Law Firm. LLP
409 North Main Street
Ilailey. Idaho 83333

~AXED

I land-delivered
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Berijamin W. Worst, ISB#5639
BENJAMIN W. WORST, P.C.
371-A Walnut Avenue North
P.O. Box 6962
Ketchum, Idaho 83340
Telephone: (208) 622-6699
Facsimile: (208) 726-8116
Attorney for Petitioners Curtis and Camie Gorringe
IN TIlE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF CAMAS

'" '" '" * '"

STEPHEN V. JASSO,

)
)
)
)
)
)
)
)

Petitioner,

v.
CAMAS COUNTY. IDAHO, a political
subdivision of the State of Idaho

)
)
)

Respondent.

Consolidated Cases:
Case No. CV 2009-14
Case No. CV-2009-15
GORRINGES' MEMORANDUM IN
OPPOSITION TO CAMAS
COUNTY'S MOTION TO
DISALLOW ATTORNEY FEES
AND COSTS

)
CURTIS AND CAMIE GORRINGE, husband
and wife,
Petitioners,

)
)
)
)
)

v.
CAMAS COUNTY. IDAHO, a political
subdivision of the State of Idaho
Respondent.

)
)
)
)
)
)

COME NOW Petitioners Curtis and Camie Gorringe, husband and wife ("Gorringes"), by
and through Benjamin W. Worst of the law firm Benjamin W. Worst, P,C., their attorney of
record. and submit this Memorandum In Opposition To Camas County's Motion To Disallow
Attorney Fees And Costs.
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INTRODUCTION
This judicial review action has been fundamentally about two issues. First, Camas
COWlty (the "County") flagrantly violated its own subdivision ordinance when it approved a
clearly illegal cul-de-sac over the repeated objections of Goninges and other neighbors. Second,
the County flagrantly violated Idaho's Local Land Use Planning Act by failing to prepare the
mandatory "reasoned statement" justifying its decision. All other minor issues flow from this

failure because, without adequate findings of fact and conclusions of law) it is impossible for the
Gorringes, this Court or anyone else to Wlderstand the COWlty'S decision. In failing to follow its
own ordinance and in failing to justifY that decision in writing as required by LLUP A, the County
acted without a reasonable basis in fact or law.
The County should have never made these two glaring mistakes and had multiple
opportunities throughout the administrative process to make matters right. Instead, the County
forged ahead and now argues that Goninges should not be awarded reasonable attorney fees and
costs but should bear the burden of forcing the County to do the right thing. "[0]ne of the
purposes of [I. C. § 12-117] is to provide a remedy for persons who have borne an unfair and
unjustified fInancial burden attempting to correct mistakes agencies should never have made.
Fischer v. City of Ketchum, 141 Idaho 349, 356, 109 P.3d 1091, 1098 (2005). Now the County
must make the Gorringes whole.

ARGUMENT
I. Legal Services Performed for Gorringes Were Efficient and Reasonable.
In its Memorandum In Support of Motion to Disallow Costs and Attorney's Fees (the
"County's Memorandum"), the County argues that the
[F]ees requested are extraordinarily excessive given the time and labor required and
the lack of novelty and difficulty in interpreting subdivision code provisions.
MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS- 2
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Petitioners seek fees totaling 171 hours and $37,604.50 in fees. This is more than a
month of full time work dedicated to this case alone.

See County's Memorandum, P. 2.
The statement is misleading for a number of reasons. First, the County fails to
differentiate Gorringes from Petitioner Jasso. Gomnges and Jasso are two completely separate
petitioners with independent causes of action. As such, they are entitled to independent
representation and the amount of legal time spent pursuing the two separate actions cannot be
lumped together as if they were a single client.
Second, Counsel for Gorringes did not spend "more than a month of full time work" on
this matter. Rathert Counsel for Gorringes spent a total of 82.9 hours - a strikingly low number
of hours given need to review substantial numbers of documents carefully, the need to review
Camas County's ordinances, the legal research involved, the motion practice, the necessary
briefing and three personal appearances for oral argument. See Affidavit ofBenjamin W Worst in

Support ofMemorandum ofAttorney Fees and Costs.
Moreover, it is surprising that Counsel the County would make this argument when such
counsel provided by conservative estimate at least 98 hours defending this matter, approximately
15 hours more time than the amount of time claimed by COlIDsel for Gorringes. See AffidaVit of

Jim Philips on file herein.
Third, it is hard to believe that Counsel for the County would actually argue that it is easy
to interpret the subject subdivision code provisions. It is easy. The cul-de-sac in the subject
application so obviously violates the plain language of the County's subdivision ordinance that
no interpretation is required. The County should have denied the preliminary plat application
just like the County's Planning and Zoning Conunission recommended. If it had, the Gorringes
would have never been forced to bring this judicial review action. If anything, ease of statutory
MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS- 3
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interpretation provides additional evidence that the County acted without a reasonable basis in

fact or law. More importantly, ease of ordinance interpretation does not relieve the Petitioners'
counsel of the burden of diligently perfonning the work necessary to review the administrative
record, research the applicable law and draft the necessary briefs.
Last, the County argues that the legal services were duplicative and that Counsel for
Gorringes should not be paid for communicating with Counsel for Jasso. Fees charged to two
independent Petitioners in two separate judicial review actions are not duplicative, they are the

direct result of disregard for violating the rights of multiple citizens. Moreover, the
communication between Petitioners' Counsel resulted in substantial savings and efficiencies.

But for these telephone calls, Counsel for Gorringes would have been required to make at least
two additional trips to Fairfield and the number of hours spent understanding the administrative
record would have grown exponentially. See Affidavit of Benjamin W Worst in Support of

Memorandum ofAttorney Fees and Costs.

In short, Goninges' request for compensation for 82.9 hours oflega! services is a
surprisingly small amount for this type of litigation and substantially fewer than the number of
hours the County spent defending this matter.

ll. The County Acted Without a Reasonable Basis in Fact or Law.
By violating the plain language of its own subdivision ordinance and by ignoring the
requirements ofLLUPA. the County acted without a reasonable basis in fact or law. The law in

Idaho is clear:
Unless otherwise provided by statute, in any administrative or civil judicial
proceeding involving as adverse parties a state agency. a city, a county or other taxing
district and a person, the court shall award the prevailing party reasonable attorney) s
fees, witness fees and reasonable expenses, if the court finds that the party against
whom the judgment is rendered acted without a reasonable basis in fact or law.

MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS- 4

JJ.j

Lo~U

ILoU

U.J...LU

I.C. § 12-117(1).
The County argues that it should not be held to this standard citing "Turbo W. COlpac,

Inc." in support of the proposition that, "attorney fees are not appropriate unless all defenses and
claims were asserted frivolously, unreasonably or without a reasonable basis in fact or law."

County's Memoradum, P. 3. The case is actually Management Catalysts v. Turbo West Corpac~
Inc., 119 Idaho 626. 809 P.2d 487 (1991) and it concerns an award of attorney fees under I.C. §§

12-120(2) and 12-121, not I.C. § 12-117 as in the current case. The "frivolously, unreasonably
and without foundation" standard discussed in that case is exclusive to an award of fees under
I.C. § 12-121 and has no application to the case at hand.

In any civil action the court may award reasonable attorney fees, which at the
discretion ofthe court may include paralegal fees, to the prevailing party or parties as
. dermed in Rule 54(d)( 1)(B), when provided for by any statute or contract. Provided,
attorney fees under section 12-121, Idaho Code, may be awarded by the court only
when it finds, from the facts presented to it, that the case was brought, pursued or
defended frivolously, unreasonably or without fOlmdation ....
IRep S4(e)(l).
Accordingly, this Court must make two determinations. First, did the petitioners prevail?
Second, did the County defend this action without a reasonable basis in fact or law?
Contemporary prevailing party analysis involves a consideration of the big picture. In
determining which party to an action is a prevailing party, the trial court shall in its sound
discretion consider the final judgment or result of the action in relation to the relief sought by the
respective parties. Crump v. Bromley, 2009 Opinion No. 136,3. The trial court in its sOlmd
discretion may determine that a party to an action prevailed in part and did not prevail iu paI1,
and upon so finding may apportion the costs between and among the parties in a fair and
equitable manner after considering all of the issues and claims involved in the action and the
resultant judgment or judgments obtained. Id. at 3. In considering all of the claims involved in
MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS. 5
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the action, a court examines the prevailing party question "from an overall view, not a claim-byclaim analysis." Shore v. Peterson, 146 Idaho 903, 204 P.3d 1114 (2009). Based upon the
absence of coherent fmdings offact and conclusions oflaw, there is only one place the subject
preliminary plat application can go and that is back to the County on remand. For tins reason
alone, there is no question that Gorringes are the prevailing party in this action.
Similarly, it cannot be said that the County acted with a reasonable basis in fact or law.
"The statute is mandatory and we will award attorney fees to the [petitioners] if the County did
not act with a reasonable basis in fact or law." Fischer v. City of Ketchum, 141 Idaho 349, 356,

109 P.3d 1091, 1098 (2005). "Wholly ignoring the provisions of its own ordinances amounts to
a failure to act with a reasonable basis in fact or law." Id. at 356. The County violated its
subdivision ordinance with respect to the cul-de-sac and ignored LLUPA' s requirement for a
reasoned statement. As such, attorney fees must be awarded under I. C. § 12-117.

m.

The County Could Not Raise Legitimate Questions For the Court to Address
Without Adopting Legitimate Findings of Fact and Conclusions of Law.
The County argues in its Memorandum that fees should not be awarded because it

presented legitinlate questions for the court to address; however, it is impossible to have
legitimate questions without legitiruate findings of fact and conclusions of law. See County '8
Memorandum, P. 2 citing Lane Ranch P'shlp v. City of Sun Valley, 144 Idaho 584, 588, 166 PJd

314,378 (2007). "For Effective judicial review of the quasi-judicial actions of zoning boards,
there must be ... adequate findings of fact and conclusions of law." Cowen v. Board of
Comm'rs of Fremont County. 143 Idaho 501, 503, 148 P.3d 1241, 1251 (2006). "What is
needed for adequate judicial review is a clear statement of what specifically, the decision-making
body believes, after hearing and considering all of the evidence, to be the relevant and important
facts upon which its decision is based." Workman Family P'ship v. City of Twin Falls, 104
MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS· 6
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Idaho 32, 36, 655 P.2d 926,930 (1982). Without that specificity, the Court present legitimate
questions for the court to consider because there is no record of the facts or interpretation of law
involved. In fact; the County's fITst four examples of alleged legitimate question all share this
same fundamental flaw:
The CuI-de-sac. The County argues that there are alternatives to a cul-de-sac including
dead-end streets and stub streets; however; the County failed to make any finding of fact
indicating what it considered the subject dead end to be and it failed to make any conclusion of
law explaining how the subdivision ordinance allows such designs when the plain language of
the ordinance indicates otherwise. The County's failure to make such a finding is all the more
significant given the fact that Gorringes and other neighbors raised this issue throughout the
administrative process and the County left such testimony unrebutted. See Cowen v. Board of
Commtrs of Fremont County, 143 Idaho 501, 148 P.3d 1247 (2006).
The Private Road. The Court declined to rule on this issue other than to confirm that,
"the County's own ordinance requires that Article V, Section (B)(1) requires the county to find
and conclude, before the developer is given permission to break ground, based on evidence in the
record. that the proposed subdivision has or does not have access to a public street or road."

Order Upon Hearing For Judicial Review, P.ll, emphasis in original. Again, the County cannot
argue that it raised a legitimate question for the Court to consider when it failed to make any
finding of fact or conclusion of law that the Court could consider.

The Easement. First, the Gorringes never asked for an adjudication oftlle easement.
They simply argued that the expanded use of the easement would convert it into a street, which
would be private and therefore in violation of the prohibition against private streets. Second, the
Court never provided an adjudication of the easement. The Court considered the easement in the

MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS- 7
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context of whether or not it constituted "access to a public street or road" as required by the
subdivision ordinance. But the Court was unable to resolve the access issue because the Cmmty
failed make any finding or conclusion on this issue.
Flood Plain Information. The County argues that it "reasonably detennined that this
particular code provision is not applicable and need not be addressed at all because FEMA has
not, as yet, adopted a floodplain map for this area." See County's Memorandum, p, 6. Where did
this "detemUnation" take place? Again, in spite of repeated testimony on this issue throughout

the administrative process, the County failed to make any finding of fact or conclusion of law on
this issue for the Court to consider.

IV. MiseeDaneous Arguments.
a.

Camas County Injured Gorringes' Substantial Right to Due Process.

Camas County argues that it had a reasonable basis to claim that Gorringes suffered no
substantial harm as required by Idaho Code § 67-5279(4). However, the County forgets that a
failure to provide adequate findings of fact and conclusions of law in and of itself violates a
party's substantial right to due process. The Idaho Supreme Court has found that a decision based
on a factual fmding that is not supported by the evidence constitutes prejudice to a substantial
right. Sanders Orchard v. Gem County, 137 Idaho 695,52 P.3d 840 (2002); County Residents
Against Pollution from Septage Sludge v. Bonner County, 138 Idaho 585, 67 P.3d 64 (2003).
b. Gorcinges Withdrew Their Objection to the Adoption of the Findings.
The County argues that it had a right to defend its findings as part of the record in spite of
the fact that they were adopted after the County signed the deicision. The County forgets that the

Gorringes waived any objection to the findings in order to facilitate the timely and cost-effective
resolution of this matter. Thus the County never had to defend this issue at all. The Procedural

MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS. 8
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Order and Order Settling the Record dated June 10,2009 clearly states, "Petitioners have no
objection to the inclusion of the March 3, 2009, Findings of Fact and Conclusions of Law into
the agency record. Petitioners, in doing so, have not waived objections as to their validity or

relevance or legal effect." See Order, Paragraph 6.

c. The County Waived the Transcripts and Still Had a Right to Demand Transcripts but
Failed to Exercise that Right .
. The County argues that the Court denied its request for a transcript; however. the County
forgets that it agreed at the hearing on the Motion to Bifurcate that no transcript was necessary.
Moreover, the Order Re: Motion to Consolidate Petitions for Judicial Review, Motion to
Bifurcate Issues of Law and Motion to Stay Cause of Action Pending Mediation clearly states
that in the event, "a party believes that any such issue of law actually involves a factual issue,
such party may make application to the Court for a detenl1ination that such factual issue exists

and for pennission of the Court to provide a written transcript of the relevant portions of the
proceedings." See Order. The County never made any such application or request.

CONCLUSION
AlllegaI work that was done on behalf of Gorringes was necessary and efficient and was
done in substantially less time than the County spent defending this matter. The County did not
raise any legitimate questions for the Court to consider, had no reasonable basis in fact or law
and should now be required to pay Gorringes attorney fees and costs pursuant to I.e. § 12-117.

DATED this

""f 'Z'y of

;J~bv:

2009.

BENJAMIN W. WORST. P.C.

enjamin W. Worst,
Attorney for Petitioners

MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS- 9
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,

I HEREBY CERTIFY that on this
of
2009, I caused a true and
correct copy of the foregoing GORRINGES' MEMORANDUM IN OPPOSITION TO
CAMAS COUNTY'S MOTION TO DISALLOW ATTORNEY FEES AND COSTS
to be served by the method indicated below, and addressed to the following:

Mr. Paul Fitzer. Esq.
Moore, Smith, Buxton & Turke
950 West Bannock St., Suite 520
Boise, Idaho 83702

James W. Phillips
The Roark Law Finn
409 N. Main St.
Hailey, Idaho 83333

( ) U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail

Cf> Facsimile: (208) 331-1202

( ) U.S. Mail, Postage Prepaid

( ) Hand Delivered
( ) Overnight Mail
(~)

Facsimile: (208) 788-3918

BENJAMIN W. WORST, P.C.
Attorney At Law

MEMORANDUM IN OPPOSITION TO COUNTY'S MOTION TO DISALLOW FEES AND COSTS- 10

JAMES W. PHILLIPS
THE ROARK LAW FIRM
Attorneys at Law
409 N. Main St.
Hailey, Idaho 83333
208/788-2427
ISB # 1520
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
STEPHEN V. JASSO,

)
)

Petitioner,

)
)

vs.

Consolidated
Case Nos. CV-2009-14
and CV-2009-15

)
)

)
)

CAMAS COUNTY, IDAHO, a
polcitical subdivision of the
state of Idaho,

}
)
)
)
)

)

Respondent

)
)

PETITIONER JASSO'S RESPONSE
TO RESPONDENT S OBJECTION
TO PETITIONERS' NOTICE OF
HEARING,
AND
REQUEST TO HOLD SAID
HEARING AS SCHEDULED OR
DENY CAMAS COUNTY'S MOTION
TO DISALLOW COSTS AND
ATTORNEY FEES WITHOUT A
HEARING
f

----------------------------)

)

CURTIS AND CAMIE GORRINGEr
husband and wife,

)
}
)

Petitioners,

)
)

vs.

)
)

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,

)
)
)
)

Respondent

)

------------------------------)
and

by

COMES NOW, Stephen V. Jasso, the above-named Petitioner,
through James- W. Phillips of The Roark Lav'; Firm, his

attorneys

of

record,

and

requests

this

Court

not
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hearing date on the grounds that Camas County has not shown that i t
cannot be represented by counsel at the scheduled hearing and to
=urther delay the hearing will not serve the interests of justice.
Camas County filed a Motion To Disallow Cost and Attorney
Fees together with a lengthy memorandum in support thereof.
However, despite a hearing being required, Camas County requested
that no oral argument beheld. This would deprive the Petitioners
of the opportunity to respond to the erroneouS factual allegations
. and legal arguments set out in the County's memorandum. So, to
protect the rights of the Petitioners and for the benefit of the
Court, the Petitioners requested the hearing on the County's own
motion.
Now, Camas County seeks to vacate that hearing date on
the grounds that its counsel is unavailable. However, other members
of Moore Smith Buxton & Trucke law firm have been involved in this
action, so Mr. Fitzer unavailability does not necessarily prevent
the County from being represented by counsel.
Furthermore, the County seeks to vacate the hearing until
some undetermined future date acceptable to Mr. Fitzer. By not
providing his alternative available dates, the County's Objection
further delays determination of this matter to the prejudice of the
Petitioners.
Therefore, Petitioner Jasso requests that the Court not
vacate the hearing date as requested by Camas County or, in the
alternative, vacate the hearing and deny Camas County's Motion to
Disallow Attorney Fees and Costs 'i.vithout a hearing since Camas
County requested no oral argument. ,~
J
DATED this t.{!!1- day of ~~, 2009.
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ounsel,
er Jasso
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CERTIFICATE OF SERVICE
I hereby certify that the '-I~day of b~!oer-;--2009J
faxed the foregoing document to the following:
Mr. Paul Fitzer
Moore, Smith Buxton & Tucke, Chtd
950 W. Bannock, Ste. 520
Boise, ID 83702
Fax No. 208-331-1202
attorney for Camas County, Idaho
Ben Worst
P.O. Box 6962
Ketchum ID 83340
Fax No. 208-622-2755
attorney for Curtis and Carnie Gorringe

Dated:
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JAMES W. PHILLIPS
THE ROARK LAW FIRM
Attorneys at Law
409 N. Main St.
Hailey, Idaho 83333
208/788-2427

ISB # 1520
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS

STEPHEN V. JASSO,

)
)
)

Petitioner,

Consolidated
Case Nos. CV-2009 14
and CV-2009-1S

)

vs.

)

PETITIONER JASSO' S RESPONSE
TO RESPONDENT'S MOTION TO
DISALLOW COSTS AND ATTORNEY
FEES

)
}

)
}

CAMAS COUNTY, IDAHO, a
political sUbdivision of the
state of Idaho,

)

)
)
)

)
)
)

Respondent

---------------------------}}
CURTIS AND CAMIE GORRINGE,
husband and wife,

)
)

)

Petitioners,
vs.

)
)
)

)

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,
Respondent

)
)

)
)
}

-------------------------------)
COMES NOW, Stephen V. Jasso, the above-named Petitioner,
by

and

through

James

W.

Phillips

of

The

Roark Law

Firm,
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his

attorneys of record, and submits this Response to Camas County's
Motion To Disallow Costs and Attorney Fees, and its Memorandum in
support thereof.
The costs and attorney fees set forth In Petitioner
Jasso's Memorandum of Costs and Attorney Fees, and the supporting
Affidavit of James W. Phillips are reasonable, attributable to the
Peti tion For Judicial Review, and consistent with the Court r s
decision.
ATTORNEY FEES ARE REASONABLE

Only the first page and one half of the County's
Memorandum contains objections to the amount of the Petitioner's
attorney fees. First, Camas County complains that Petitioner
Jasso f s attorney fees are "extraordinarily excessive given the time
and labor required and the lack of novelty and difficulty in
interpreting the subdivision code provisions." This is not an
objection to the hourly rate, but to the time spent.
However, Mr. Jasso's attorney spent only 88.5 hours as
compared to a little over 99 hours spent by the County's attorney
on this matter (See, Affidavit of James W. Phillips). So, the
County cannot complain that the time spent by Mr. Jasso's attorney
was "excessive."
It is equally puzzling how Camas County can complain that
the fees are excessive given the lack of novelty or difficulty in
interpreting the subdivision code provisions, when it took its own
attorney more time than Petitioner r s counsel to deal with the
issues of this case.
Second, Camas County complains that the attorneys for the
Peti tioners spent an excessive amount of time "contacting each
other and reviewing each others work product." That is a
mischaracterization of the facts. The fact is that Mr. Jasso's
attorney did share his research, documents and specific knowledge
of the record and ordinances with counsel for the Gorringes, saving
Mr. Worst time and his clients money (p. 5, Affidavit of Benjamin
PETITIONER'S RESPONSE TO OJBJECTIONS TO ATTORNEY FEES - 2
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W. Worst In Support Of Memorandum Of Attorney Fees and Costs).

From the beginning of these proceedings, the Petitioners
endeavored to save time and money for all parties, including the
County, by moving to have the two separate actions consolidated for
hearing.
The fact that a separate Petition was filed by each
Petitioner with independent counsel to represent their respective
client S rights and interests does not lessen the value of the
legal work or the County's obligation under Idaho Code 12-117 to
'pay the attorney fees each incurred.
Furthermore f the County unnecessarily caused some of those
fees to be incurred. The County did not timely file its Agency
Record as required by Rule 84 (f) IRCP and did not file it at all
until the Petitioners filed a Motion To Compel Filing Of Agency
Record. Then the County did not settle or lodge the record with the
Court as required by Rule 84(k} IRCP and again did not file it
until the Petitioners filed a motion to compel.
However, there is a more fundamental and far-reaching
cause behind the County unnecessarily causing the Petitioners to
incur attorney fees. The Camas County Board of Commissioners (the
"BOard") was aware of the each of issues raised by the Petitioners
I

and failed to make any findings, conclusions or reasoned statement
with regard thereto as required by Idaho Code 67-6535. The Board
ignored its statutorily mandated decision-making process and
approved the Fricke Creek Subdivision (the "Subdivision") without
fulfilling its obligations as required by Idaho Code 67-6535. With
each step in its course of conduct, the Board has made Mr. Jasso
incur attorney fee,S to protect his rights, to have the County
correct its mistakes and violations of 1 aV., , and to prevent the
County from acting in an arbitrary and capricious manner. Since the
purpose of I.C. Section 12-117 is (l) to serve as a deterrent to
groundless or arbitrary action, and (2) to provide a remedy for
persons who have borne unfair and unjustified financial burdens
attempting to correct mistakes agencies should have never made, the
Court was correct in awarding Mr. Jasso his attorney fees. And, the
PETITIONER'S RESPONSE TO OJBJECTIONS TO ATTORNEY FEES - 3

amount of those attorney fees is quite reasonable.
BY APPROVING FRICKE CREEK SUBDIVISION WITHOUT COMPLYING WITH IDAHO
-

- -- ---- CODE··G7-6535 THE COUNTY- ACTED -WI~HOU~ A ·REASONABLE BASIS. IN LAW OR

FACT

Most of the County's ~objections" to the Petitioner's
attorney fees are basically attempts to re-litigate the Court's
decision set forth in its Order Upon Hearing For Judicial Review
- (the "Court's Decision"). So, rather than restate the applicable
facts and law, except for the specific comments below, the
Petitioner simply refers the Court to the relevant portions of his
Briefs as well as the Court's Decision.
Despite first arguing that the attorney fees were
excessive because of the "lack of novelty and difficultY/" the
County later asserts that the Petitioner is not entitled to such
fees because this case involves issues of first impression and
legitimate legal questions. The sad fact is that this case does not
involve matters of first impression or legitimate legal questions
or erroneous, but reasonable, interpretation of an ambiguous
statute.
There is no question that the County did not comply with
the requirements of Idaho Code 67-6535. Its approval of the Fricke
Creek Subdivision totally lacked a "reasoned statement" (a)
explaining the criteria and standards considered relevant, (b)
stating the contested facts relied upon, and (c) explaining the
rationale for the decision based upon the applicable ordinances,
statutes and facts.
There is no question that conclusory statements are not
sufficient and I.C. 67-6535 requires "a clear statement of what,
sp~cifical1y, the decisionmaking body believes, after hearing and
considering all of the evidence, to be the relevant and important
facts upon which its decision is based." Cowan v. Fremont County,
143 Idaho SOl,

Not

148 P.

3d 1247 (2006).
fulfilling these requirements

is

an

obvious
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fundamental flaw with regard to the County's decision as a whole
and with regard to each of the issues raised by the Petitioners.
Because the County had no authority to approve the Fricke Creek
subdivision without fulfilling the basic statutory requirements of
Idaho Code 67-6535/ the decision of the county was without a
reasonable basis in fact or law as a matter of law. University of
utah Hasp. v. Ada County Board of Commissioners, 143 Idaho 808/ 153
P.2d 1154 (2007)
Cowan, supra, Idaho Historical Preservation
Council v. City of Boise, 134 Idaho 651, 8 P.2d 646 (2000), and
Reardon V. Magic Valley Sand and Gravel, 140 Idaho 115, 90 p.2d 340

(2004).
CUL D'SAC

By approving the subdivision in violation of the
unambiguous prohibition against a cul d' sac over 500 feet in
length, the County acted without a reasonable basis in fact or law.
That hOlding in the Court's Decision is entirely consistent with
the decisions of the Idaho Supreme Court. Lane Ranch v. City of Sun
Valley, 148 Idaho 87,175 P.3d 776 (2007), Fischer v. City of
Ketchum, 141 349, 109 P.3d 1091 (2005), Rural Kootenai Org. v.
Kootenai County, 133 Idaho 833, 993 P.2d 596 (1999), and Payette
River Property OWners Ass'n v. Valley County, 132 Idaho 551, 976
P.2d 477

(1999)/

The County's argument that Jts erroneous approval was
reasonable because the subdivision ordinance contains another
provision
regarding
nstub
streets"
is
spurious
given the
unambiguous prollibi tion against cuI d' sacs over 500 feet in length.
Utah HOSp. v. Ada County Board of Cownissioners, supra, and Fischer
v. City of Ketchum, supra.
Also, the argument is spurious because the county made no

findings Or conclusions regarding the street in question or "stub
streets". without such findings and conclusions, there is no basis
for the County to argue that this erroneous interpretation was in
fact made by the County. The County cannot ignore its duty to make
PETITIONER'S RESPONSE TO OJBJECTIONS TO ATTORNEY FEES - 5
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findings,

conclusions

]4.!.

i·j),

and reasoned statement as

required under

Idaho Code 67-6535, and, when challenged, have its legal counsel
assert any ordinance and fact that he claims may support the
challenged decision.
The relevant factual determinations and legal conclusions
supporting the decision must be made by the County under Idaho Code
67-6535.
That was not done in this instance. It is a clear
statutory violation and one which reasonably should never have been
made.
The
after-the--fact, .
pull-anything-out-of,,-the-hat
interpretation argued by the County would nullify the requirements
of that code section and its underlying constitutional principles.
PUBLIC STREET ACCESS REQUIREMENT
In its Decision the Court held that (a) access to a
public road is required under Article V, Section (B)(l), (b) the
Subdivision does not comply with that unambiguous requirement, and

(c)

the

County

failed

to

comply

with

Idaho

Code

67 -65 35

in

addressing this issue.
The County also argues (erroneously) that it had to
defend the petitioner's assertion that the public road access
requirement applied only to Design Standards within a subdivision,
and did so successfully. Therefore, the Petitioner did not prevail
on all issues and is not entitled to an award of attorney fees
citing Turbo West Corpac (sic), 119 Idaho 626, 809 P.2d 487 (1991).
This argument fails for a number of reasons.
First, the Petitioner, not the County, prevailed on the
road access issue. The Court's Decision held the County's approval
did not comply with the unambiguous requirements of the subdivision
ordinance regarding access to a public road.
Second, the Petitioner prevailed on the road access issue
because the Board was aware of this issue and failed to make any
findings, conclusions or reasoned statement with regard thereto as
required by Idaho Code 67-6535.
Third, contrary to the characterization by the County,
PETITIONER'S RESPONSE TO OJBJECTIONS TO ATTORNEY FEES - 6
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the Petitioner did not assert the "Design standards" claim which
the County had to defend. Rather, the County raised that argument
to

somehow

Peti tioner
incorrect.

justify
did

was

its

approval

point

out

of

why

the

the

subdivision.

County' s

All

the

assertion

was

Fourth, the County's reliance on the Turbo decision is
misplaced. The Turbo case involved complex coromercial contract,
warranty and other claims regarding the purchase and lease of
- aircraft and
dealt with attorney fees awarded in· civil actions
under Idaho Code 12-120 and 12-121 and not attorney fees awarded
under Code 12-117, the applicable statute in this case. Therefore,
the "frivolous and without foundation" standard and its supporting
case law cited in Turbo is not applicable to

attorney fees awarded

under Idaho Code 12-117 and its "acting without reasonable basis in
fact or law" standard.
Given that cases invoking I.C.

12-117, by definition,

involve the actions of governmental entities, a separate body of
case law has developed with regard thereto. Under that case law, it
is clear that Camas County's actions were without reasonable basis
in law and fact. Once that is determined by the Court, the award of
such attorney fees is mandatory. Reardon V. Magic Valley Sand and
Gravel, supra.
COUNTY'S ADJUDICATION OF EASEMENT

The County's "adjudication of the easement" argument is
a red herring. The County erroneously states that the Petitioner
claimed

that

under

its

subdivision

ordinance

the

County

must

adjudicate the nature of the easement across the Jasso and Gorringe
properties and require an "ultra vires" dedication/unconstitutional
taking of that easement for a public road.
In fact r throughout these proceeding,

Mr.

Jasso

has

consistently stated that the County does not have the power to make
such an adjudication or to require the Petitioner to dedicate the
road.

By mischaracterizing his

position,

the County

creates a
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"straw ar.'gument" to attack and, to a certain degree, the County was
successful in confusing the real issues.
With regard to the access road the real issues are (a)
that it does not comply with the unambiguous requirements of the
subdivision ordinance and (b) that the County failed to comply with
Idaho Code 67-6535 in addressing this issue.
Also,

the

County

argues

that

the

public

access

requirement of Article V, Section (B)(l) was met by the condition
the

Board

imposed

on

the

approval.

However"

it

is

clear

a

requirement for approval is noi;:. satisfied by making the requirement
condition to be met after approval.
supra.

Fischer v.

City of Ketchum,

FLOODPLAIN
With regard to the floodplain, again the County
to comply with

Idaho Code

67-6535,

such a

failure

failed

constitutes

acting without a reasonable basis in fact or law under the law
repeatedly cited in these proceedings.
PARTICULARIZED HARM
The

County's

"peculiarized

harm"

argument

is

not

an

objection to the attorney fees, but a substantive issued addressed
in the Court's Decision. And, if it were not raised by the County
in its Regponse to Mr. Jasso's Petition as it should have been,
then

the

County

has

waived

it.

So,

rather

than

restate

the

applicable facts and law the Petitioner refers the Court to the
relevant portions of his Briefs as well as the Court's Decision.
FINDINGS OF FACT, CONCLUSIONS OF LAW
The County did not make any findings or conclusions or
a reasoned statement as required by Idaho Code 67-6535, and without
them there was no basis for the County to approve the Subdivision.
Therefore the County's approval was without basis in fact or law
under the law repeatedly cited in these proceedings.
PETITIONER'S RESPONSE TO OJBJECTIONS TO ATTORNEY FEES -
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In addition, without such findings and conclusions, there
is no basis for the County to argue that its approval was
reasonable based upon some undetermined finding r conclusion or
interpretation of its ordinance.
without fulfi~ling the statutory requirements of Idaho
Code 67-6535, the County had no authority to approve the Fricke
Creek Subdivision, and the decision was without a reasonable basis
in fact or law as a matter of law. This fundamental applies to the
County's approval of the Subdivision as a whole and with regard to
each of the issues raised by the Petitioners.
TRANSCRIBABLE RECORD

This objection is factually and legally erroneous.
Fundamentally, this case does not even involve the question of
whether or not the findings and conclusions are supported by
substantial evidence in the record because, as a matter of law, the
County's approval simply does not contain any findings of fact,
conclusions of law or reasoned statement adequate to support its
decision. Only if the findings and conclusions are adequate on
their face to support the decision, does the question of whether or
not they are supported by the record come into play. In this case
the findings and conclusions are facially inadequate so what mayor
may not be 1n the transcribable record is not relevant.
Furthermore, by the Court order the County had the ability to
request a transcript and it choose not do so.
PETITIONER REQUESTS ATTORNEY FEES

Finally, the Petitioner requests an award of the attorney
fees incurred responding to those portions of the County's
Memorandum in support of its Motion To Disallow Costs and Attorney
Fees dealing with the issues raised therein which are (a) outside
the proper scope of such an objection, (b) substantive matters
already decided by the court and! or (c) based upon erroneous
statements of fact and!or law.
PETITIONER'S RESPONSE TO OJBJECTIONS TO ATTORNEY FEES - 9
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CONCLUSION

For the facts and reasons set forth above,

Petitioner

Jasso submits the costs and attorney fees set for in his Memorandum
of Costs and Attorney Fees together with the supporting affidavit
are reasonable and therefore should in all respects be awarded. In
addi tion, the Petitioner should be awarded his attorney fees
incurred with regard to this the County's objections to those fees
as stated above.
RESPECTFULLY SUBMITTED this
THE

2009.

'nsel,
Jasso
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CERTIFICATE OF SERVICE
I hereby certify that the ,-£tr'1 day of br2tJ2.~l2."""-; 2 009,
faxed the foregoing document to the following:

Mr. Paul Fitzer
Moore, Smith Buxton & Tucke, Chtd
950 W. Bannock, Ste. 520
Boise, ID 83702
Fax No. 208-331-1202
attorney for Camas County, Idaho
Ben Worst
P.O. Box 6962
Ketchum ID 83340
Fax No. 208-622-2755
attorney for Curtis and Carnie Gorringe

Dated:

1'2.-t.f-&?
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JAMES W. PHILLIPS
THE ROARK LAW FIRM
Attorneys at Law
409 N. Main St.
Hailey, Idaho 83333
208/788-2427
ISB # 1520
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE ..

STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
STEPHEN V.

JASSO,
Petitioner,

vs.

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,
Respondent

)
)
)
)
)

Consolidated
Case Nos. CV-2009-l4
and CV-2009-15

)
)

AFFIDAVIT OF
JAMES W. PHILLIPS

)
)
)
)
)
)

)

-------------------------------)

)

CURTIS AND CAMIE GORRINGE,
husband and wife,
Petitioners,

)
)
)

)
)
)

vs.

)

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,
Respondent

)
)
)
)
)

------------------------------)
STATE OF IDAHO

)

)
county of Blaine

ss.

)

JAMES W. PHILLIPS, being sworn upon oath, deposes and

AFFIDAVIT -

1

A.~~~~·I-t

states as follows:
1.

I am the attorney for the petitioner in the above

entitled action, and I am an "of counsel" member of the Roark Law
Firm.

I am duly admitted to the practice of law in the state of

Idaho.

2.
·forth herein

I have personal knowledge of the matters as set
and

I

am competent to testify to the facts set

forth herein if called upon to do so.
3.

Attached hereto are copies of the billing

statements of the law firm of Moore Smith Buxton & Turke, Chtd.,
to Camas County for the legal services provided by members of
that firm to the County with regard to the above-entitled matter.
These billing statements were provided to me by the office of the
Camas County Clerk in Fairfield, Idaho, at my request.
4.

In reviewing those billing statements, by my

calculations slightly over 99 hours of legal services were
expended by said attorneys. The billing statement entries and
hours included in calculating that amount have been indicated
t'l7ith a "check" mark on the attached copies.
FURTHER YOUR AFFIANT SAYETH NOT.

~k.:rAuxw dv

N~LIC FOR IDAHO

\Aa....,,\

Residing at
-e...~
Commission expires ~[8-ll

HV ...... llfi

L"YY

J" I Jll'l

CERTIFICATE OF SERVICE

~~day

~

I hereby certify that the
of
faxed the foregoing document to the following:

, 2009,

I

Mr. Paul Fitzer
Moore, Smith Buxton & Tucke, Chtd
950 W. Bannock, Ste. 520
Boise, ID 83702
Fax No. 208-331-1202
attorney for Camas County, Idaho
Ben Worst
P.O. Box 6962
Ketchum ID 83340
Fax No. 208-622-2755
attorney for curtis and Carnie Gorringe

,
Dated:
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Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idaho 83702
(208)331-1800

Statement for April 30, 2009

Camas County
P.O. Box 430
Fairfield JD 83327
In Reference To: 3037-01 General (P&Z matters)

Invoice # 36846

Legal Services
Hours

4/J 109 SJB

E-mail with Dwight Butlin regarding Fricke Creek.
Review file & findings. Conference with P. Fitzer.
Review~

0.50

~

1.20

~

PJF

Fricke Creek Petition for Judicial
Investigation, research, etc.

SEB

Conference with P. Fitzer regarding legaJ strategy for
this matter.

0.30

~

Fricke Creek- Review mles; Telephone conference
with Dwight regardil1g letter from appliccull. Etc ...
strategize.

300

V"

Private Road Maintenarlce Agreement; Telephone
conference with Dwight.

0.50

4/13/09 PJF

Motion to compel) Consolidate, bifurcate, and notice
of hearing from Jim Phil1ips and Ben Worsl regarding
Fricke Creek.

0.70/'

4/14/09 PJF

Telephone conference with PhjJlips.

0.20 ~

4/2/09

4/3/09 PJF

PJF

- ;. - / - '! _ '_' _ ;:11 r f,;

'_ 'r . :'::
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Statement for April 30, 2009

36846
Page

Camas County

In Reference To:

3037-01 General (P&Z matters)
Hours

4114/09 PJF

TeJephone conference with Jim Phillips ... prepare
notke of lodging record, non-opposition to
consolidation, bifurcation, and mediation; E-mails to
and from staff.

1.50

4/20/09 PJF

Fricke Creek- Prepare for and attend teleconference
hearing before Elgee on several defense motions.

1.50

PJP

Telephone conference with Ken, executive session.

0.90

P]F

Fricke Creek: Research road easement, findings of
fact, withdrawal of application issues.

1.50

4/24/09 PJF

E-mails regarding new compl plan and 6508
components.

0.40

4/27109 PJF

Telephone conference, e-mails, research on issue
whether an employee may serve on Planning and
Zoning; Review Attomey General's opinions, etc.

1.10

4129/09 SJB

Telephone conference with Dwight Butlill regarding
Dra.ft comp plan & subdivision ordinance.

0.20

PJF

E-mails, telephone conference with Dwight on Camp
pla.l issues.

1.50

PJF

E-mail. Telephone conference with Patrick Dunn;
Follow up e-mails from wife, Dwight.

1.. 3 0 / '

Discussion with Dwight, Megan, etc. regarding Fricke
Creek, comprehensive plan, etc.

1.10

4/22/09

4/30/09 PJF

V

'

AmOUnt

For professional services rendered

17.40

$2,175.00

2
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Statement for April 30,2009

36846
Page

Camas County

In Reference To:

3

3037-01 General (P&Z matters)

Additional charges:
Amount

Cellular Phone Charges

32.37

Copies·

29.41

Facsimile

9.50

Mealst1vleetings

17.00

Travel Expense

134.75

Westlaw

151.22

Total costs
Total amount oftrus bill

$374.25
-~

~

Previous balance

$1,064.40

Balance due

$3,613.65

flit.

j1U,

LUi]

1i]0

r.

JJ10

UU i

Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idaho 83702
(208)331-1800

Statement for April 30,2009

Camas County
P.O. Box 430
Fairfield ID 83327
In Reference To: 3037-12 Jasso/Gorrjnge v. Camas Co.-Petition for Judjcial
Review

Invoice # 36849

Legal Services
Hours
4/23/09 PJF

4/30/09

SEB

Fricke Creek: Telephone conference with and e-mail
with Patrick Dunn.

1.20

Conference with P. Fitzer regarding case strategy &
status with Jim Phillips & Ben Worst.

0.30

Amount
For professional services rendered

1.50

$] 87.50

Additional charges:
Copies

Total costs

2.38

$2.38

Total amount of this bjll

$] 89.88

Balance due

$189.88

Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idaho 83702
(208)331-1800

Statement for May 31, 2009

Camas County
P.O . ..Box 430
Fairfleld ID 83327
In Reference To: 3037-01 General (P&Z matters)

Invoice # 37083

Legal Servi ces
Hours

4/2/09

PJF

5/5/09 PJF

Telephone conference with Dwight, Ken, regarding
Fricke Creek; Review file, Review Statement of Issues
claim, court order, discuss with S. Buxton, S. Bonney.
~'Review

Subdivision Ordinance; Compare to other
jurisdictions.

2.50

2.00

5/12/09 PJF

Travel to Camas (2) Office Hours; Staffvruious
issues; Meet with Mike and Dwight, Camas Planning
and Zoning (Road Standards).

5118/09 PJF

Executive Session with Board.

030

PJF

Review legal notice.

0.20

L WA

Researched question of newspaper of general
circulation for publishing notice requirements of
county.

1.00

5/22/09

V-

11.00

An10lUlt

For professional services rendered

1700

$2,125.00

:. U j

MOOl'e

Sluith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idaho 83702
(208)331-1800

Statement for May 31. 2009

Canlas County
P.O. Box 430
Fairfield ID 83327
In Reference To: 3037-12 Jasso/Goninge v. Camas Co.-Petition for Judicial
Review

Invoice # 37087

Legal Services

Hours
5/14109

PJF

Fricke Creek-continuing issues with Fricke; More
paper churning by legal counsel- e-mails with Dwight,
etc. E-mails with Patrick, Worst turned down
mediation.

3.50 No Charge

5/20109

PJF

E-mails from and to Dwight- Patrick regarding letter
ofwithdrawal~ Filingresponse to motion for order
settling record.

0.30 No Charge

PJF

Review Motion to Settle Record, Prepare Response,
e-mail to Dwight; Telephone conference with Dwight.

2.60 No Charge

5/26/09

PJF

New Motion and Order compelling record; Notice of
hearing June 8.

1.80 No Charge

5/29/09

PJF

Telephone conference with Dwight on Gorringe/Jasso.

OAO No Charge
Amount

For professional services rendered

8.60

$0.00

nUl;!'U'\. LMI'Y r lfiJYI

..H r"...aA

:" U~ IJ

Statement for May 31, 2009

37087
Camas County

In Reference To:

Page
3037-12 Jasso/Goninge v. Camas
Co-Petition for Judicial Review

Additional charges:
Amount
Copies

No Charge

Facsimile

No Charge

Postage

No Charge

Total costs
Previous balance
6111109

Payment - thank you, Ck#19882
Balance due

$0.00
$189.88
($189.88)
$0.00

2
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nvnnH.
1_'7/

Lli)"(

1 lU1l1

'i' 1 I

Moore Snlith Buxton & TU1'cke, Chtd.
950 W_ Bannock, Strite 510
Boise, Idaho 83702
(208)331-1800

Statement for June 30, 2009

Camas C OUllty
P.O. Box 430
. Fairfield ID 83327

In Reference To: 3037- J 2 Jasso/Gorringe v. Camas Co.-Petition for Judicial
Review

Invoice # 37139

Legal Services

Hours
6/3/09 PJP

617/09 PJF

Telephone conference with Ken regarding Gorringe;
Discuss with S. Bonney_

1.00

Prepare Notice oflodgjng of record" e-mails, review

3.00

file, etc.
6/8/09 P]F

Telephone conference with Dwight; Prepare for
hearing; hearing on motion to compel agency
record-Elgee.

4.50

6/9/09 CAM

Draft Affidavit of Dwight Budin per P. Fitzer.

0.20

6111/09 PJF

Prepaer affidavit for Dwight.

0.80

6/30/09 PJF

Telephone conference with Dwight: Loren: Jill,
regarding Petition brief; Review brief, rules, staffwith
Loren and Jill.

1.50

Conference with J. Holinka & P. Fitzer regarding
Petition for Judicial Review. Receive assignment and
begin reading file; petitions and research.

6.1 0

L WA

Statement for June 30, 2009

37139
Camas County

In Reference To:

Page
3037-12 Jasso/Gorringe v. Camas
Co.-Petition for Judicial Review

For professional services rendered

l lours

--2..'}.rnount

] 7.10

$2,137.50

Additional charges:
Copies

833

Facsimile

4.50

TOlal costs

Total arnount of this bi JI
Balance due

$12.83
$2,J 50.33

2

Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idaho 83702
(208)331-1800

Statement for July 31, 2009

Camas County

P.O. Box 430
Fairfield ID 83327

In Reference To: 3037-12 J§so/Gorringe v. Camas
Review

Co.~Petition

for Judicial

Invoice # 37325

Legal Services
Hours
6/30/09

JSH

Conference P . Fitzer regarding background on petition
for judjcial review & discussion of legal analysis for
brief; Telephone conference with P. Fitzer, D. Butlin
& L. W . Anderson regarding response to arguments
raised by Petitioners; Work on motion to augment &
affidavit ofD. Butlin; Conference P. Fitzer regarding
motion to augment record; Review Rule 84 &
appeallate rules; E-mail draft motion to augment
record & affidavit ofD. Butlin to Dwight & P. Fitzer.

4.80

7/1/09

LWA

Continued research on Petition for Judicial Review,
and easement question.

4.00

JSH

Revise Motion to augment record; Conference P.
Fitzer & S. BOlmey regarding recording issue &
motion to augment record & discussion with
commissioners regarding new hearings on application;
Telephone conference with D. Butlin regarding
meeting with commissioners; Conference L. W.
Anderson regarding status of brief; Telephone
conference with D- Bl.ltlin regarding affidavit &
rnotjon to augment record; Review
e-mails from P.
,

3.80

:. U 1 '±

Statement for JuJy 3], 2009

37325

Camas C01mty
In Reference To:

Page
3037-12 Jasso/Gorringe v. Camas
Co.-Petition for Judicial Review
Hours

Fitzer regarding affidavit & motion to augment record.

7/1/09 PJF

Revise motion to augment, etc . e-maiJ with Jim
regarding Stipulation to augment, telephone
conference with Dwight regarding transcribable
record; Discuss with Jill and Stephanie.

1.00

7/8/09 L W A

Continue work on researching case law for Petition for
Judicial Review

1.90

7/9/09 L W A

Finish part of memorandum regarding private
easement claim in judicial Review; E~mail to J.
Holinka.

CJW

Conference L. W. Anderson.

0.20

Executive Session.

0.8Q

JSH

Review e-mails from B. Worst & P. Fitzer; E-mail
motion to augment record to B. Worst.

0.20

JSH

Conference P. Fitzer regarding motion to i-emand &
brief; Review petitioners' briefs; Review documents in
file.

2.50

JSH

Work on motion for temporary remand; office
conference with P. Fitzer regarding: strategy discussion

4.50

PJF

Review memorandum in opposition to Augment;
E-mail to B. Worst

0.30

Brief jn support.

3.50

Executive session, modify brief.

1.70

7113/09 PIF
7116/09

7117/09

7119/09 PJF
PIf

A.\rl'~;+ O~ 3~~

4~

2

!' ii. A l~ 0, L U0

Statement
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July 31. 2009

3732 5
Camas County
In Reference To:

Page

3037-12 Jasso/Gorringe v. Camas
Co.-Petition for Judicial Review
Hours

Office conference with P. Fitzer regarding: response
brief and response to objection to motion to augment
record; review and revise response brief

0.60

PJF

Executive session, modify brief.

1.70

PIF

Ordinance that adopted fire code.

0.20

JSH

Draft affidavit of Dwight Budin and response to
objection to augment record; email affidavit and
response to D. Butlin for filing; Office conference P.
Fitzer regarding response to objections; leave message
for D. B utIin; review emails from D. Butlin and P.
Fitzer

2.50

PJF

E-mails to and from Ben Worst regarding Brief.

0.30

7/22/09

JSH

Telephone conference with Megan at Camas County
Planning and Zoning; telephone conference with D.
Butlin; Office conference Cathy A. Minyard regarding
filing of response brief; scan and email documents to
B. Worst and J. Phillips

0.60

7/27109

JSH

Conference P. Fitzer regarding rebuttal arguments
from petitioners regarding motion to augment.

0.20

PJF

Review rebuttal briefs.

0.80

7/20/09 JSH

7/21/09

/'

v/

/.

/

./'
~

/'
Amount

For professional services rendered

39.20

$4,900.00

Additional charges:
Copies

29.75

3
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Statement for July 31, 2009

37325
Camas County
In Reference To:

Page

4

3037-12 Jasso/Gorringe v. Camas
Co.-Petition for Judicial Review

AmolUlt

Facsimile
Westlaw legal research

Total costs
Total amount of this bil1

]2.00

184.66

$226.41 .

Ci5,126;~

Previous balance

$2,150.33

Balance due

$7,276.74

Moore Snlith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idilho 83702
(208)331~1800

Statement for August 31, 2009

Camas County
P.O. Box 430
Fairfield ID 83327
In Reference To: 3037-12 Jasso/Gorringe v. Camas Co.-Petition for Judicial
Review

Invoice # 37477

Legal Services
Hours

8118/09 JSH

Prepare for oral argument on Petition for Judicial
Review; review case law and documents on record in
preparation for oral argument.

6.00

8119/09 JSH

Travel to Fairfield for oral argument on Petition for
Judicial Review; appear for and argue Petition for
judicial Review; Meeting witl1 D. Butler teJ review
courts finding at oral argument; travel to Boise; Office
conference with P. Fitzer and S. Bonney regarding
same.

5.00

8/24/09 PJF

Camas - Discussion with Board Executjve Session.

0.50
Amount

For professional services rendered

11.50

$1,437.50

Additional charges:
Cellular Phone Charges

10.00

3 ~Q/S
51
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Statement for August 31,2009

37477
Camas County
In Reference To:

Page

2

3037 ~ 12 J asso/Gorringe v. Camas
Co.-Petition for Judicial Review
Amount

Copies

5.44

Meals/Meetings

6.75

Travel Expense

112.20

Total costs

$134.39

Total amount of this bill

$1,571.89

Previous balance

$7,276.74

8/13/09 Payment - thank you ck#20083
Balance due

($2,150.33)

~-~

jiG

~,

U1J

Moore Snlith Buxton & Turcke, Chtd.
950 W. Bannock, Suite 520
Boise, Idal10 83702
(208)331-1800

Statement for September 30, 2009

Camas County
P.O. Box 430
Fairfield ID 83327
In Reference To: 3037-12 Jasso/Goninge v. Camas CO.-Petition :(Q!...IudiciaJ
Review

Invoice # 37639

Amount
Previous balance

$6,698.30

91l 6/09 Payment - thank you, CK#020228

($6,698.30)

Balance due

$0.00.

of "3~,e-'; 1.0,
53

?h', lL: ps
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Moore Smith Buxton & Turcke, Chtd.
950 W. Bannock,. Strite 520
Boise, Idaho 83702
(Z08)331-1800

Statement for October 31, 2009

Camas County
P.O. Box 430
Fairfield ID 83327
In Reference To: 3Q.37-12 Jasso/Gorrmge v. Camas Co.-Petition for Judicial
Review

Invoice # 37811

Legal Services
Hours
..,/

10/3109 PJF

Draft Stipulation and Order to Augment record.

0.26

10/4/09 PJF

Draft Stipulation and Order to Augment record.

0.26

.../

10/5/09 PJF

Draft Stipulation and Order to Augment record.

0.26

./

10/7/09 PJF

Jasso Opinion Review -- Research attorney fee cases.

2.00

...,..,-

10/9/09 PJF

Telephone conference with Ken Backstrom.

0.80

../

10112/09 PJF

Review Elgee ORder.

0_90

..,,/

10/13/09 PJF

Executive session; Prepare Notice of Appeal; Review
attorney fee affidavits; Prepare Objection to attorney
fees; Review Camas Courier Article.

2.17

v"*

10/14/09 PJF

Executive session; Prepare Notice of Appeal; Review
attorney fee affidavjts; Prepare Objection to attorney
fees; Review Camas Courier Article.

2.17

/

U /...IJ

Statement for October 3 J, 2009

37811
Page

Camas County

In Reference To:

3037-12 Jasso/Gorringe v. Camas
CO.-Petjtion for Judicial Revie\"V
Hours

Office conference P. Fjtzer regarding Appeal of
Decision on Judicial Review and Motion to
Disqualify; E-mail 1. Fischer regarding Motion to
Disqualify; Review and f01warded e-mail from J.
Fischer to P. Fitzer.

0.40

Executjve session; Prepare Notice of Appeal; Rtwiew
attorney fee affidavits; Prepare Objection to attorney
fees; Review Camas Courier Article.

2.1'7

V

10116/09 PJF

Draft Objection to Attorney Fees; Notice of Appeal.

3.50'

/"

10119/09 PJF

Exceutive Session.

0.50

10/22/09 PJF

Continue drafting Memorandum Opposing Attorney
Fees.

1.50

./

]0/23/09

Continue drafting Memorandum OPPOSil)g Attorney
Fees.

1.50

./'

10/15/09 JSH

FJF

PJF

Amount
For professional services rendered

18.39

$2,298.75

Additional charges:
Copies

39.78

Facsimile

L50

Postage

4.68

Tolal costs

T ota! amOlmt of this bill

$45.96
$2,344.71

2

Statement for October 31, 2009

37811

Camas County

In Reference To:

Page
3037-12 Jasso/Gorriuge v, Camas
Co.-Petition for Judicial Review
Amount

Balance due

3

a,-,ar>..LJ DISTRICT COURT, ST
AND FOR THE COUNTY OF
PO BOX 430, 501 SOLDIER RD
FAIRFIELD, IDAHO 83327-0430

AHO

)

Stephen V Jasso

)
)
)
)

VS.

Camas County

Case No: CV-2009-0000014

AMENDED NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:
Objection to Attorney Fees and Costs
Tuesday, December 22, 2009
09:30 AM
Judge:
Robert J Elgee
Courtroom: Tn..
n 4L \.., 0 ~

B \a.:.

'1

I hereby certifY that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and on file in
th is office. I further certifY that copies of this Notice were served as follows on December 10th, 2009.

James W. Phillips
The Roark Law Firm
409 North Main Street
Hailey,ld 83333
-"---'"-

Mailed

Hand Delivered

Paul Fitzer
Moore, Smith Buxton & Tucke, Chtd
950 W. Bannock, Ste. 520
Boise, Idaho 83702

X

Mailed

Hand Delivered

Ben Worst
P.O. Box 6962
Ketchum, Id 83340

X

q

Mailed

Hand Delivered

Dated: December 10th, 2009
Rollie Bennett
Clerk Of The District Court

cc: Judge Elgee

DEC. 7. 2009 4: 48PM

SMITH BUXTON

I~V.

?DO?

r.

't

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COUNTY

STEPHEN V. JASSO,
Petitioner,
Vs.

CAMAS COUNTY, IDAHO, a political
subdivision of the State ofIdaho,
Respondent

)
)
)
)
)
)
)
)
)

Consolidated Case Nos.
CV-2009-14 & CV-2009-15

ORDER TO CONTlNUE HEARING

)

-------------------------)
CURTIS AND CAMIE OORRINGE,
)
husband and wife,

)
)

Petitioners,
vs.

CAMAS COUNTY, IDAHO, a political
subdivision of the State ofIdaho,
Respondent.

)
)
)
)
)
)
)

)

The Court has before it Camas County's motion to continue the two hearings in this matter
cmrently scheduled for December 14,2009. Having considered the County's motion and finding
good cause therefor, the CO\U1ty's motion is hereby granted,
The hearing is hereby vacated and continued to a later date.

So ordered.

~~ ~--t.~

,.

~

~

L""

ORDElt TO CONTINUE HEARING .1

2- '2. ;to c!' OJ
(

~'.3~ ~
.
~
ll.

BIt.·--...

~~

Dated this

NO. 5685

E SMITH BUXTON

DEC. 7. 2009 4: 48PM

L

P. 5-

day of December, 2009.

By:

~~
~bIeObert Elgee

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the tl day of December, 2009, I caused to be served a true
and correct copy of the foregoing ORDER TO CONTINUE HEARING by the method indicated
below, and addressed to the following:
Benjamin W. Worst
BENJAMIN W. WORST, P,C.
P.O. Box 6962
Ketchum, Idaho 83340

James W. Phillips
Roark Law Firm, LLP
409 North Main Street
Hailey, Idaho 83333

Paul J. Fitzer

X

Mailed

FAXED
Hand-delivered

X

Mailed
FAXED

Hand-delivered

K

Mailed

MOORE SMITH BUXTON & TuRcKE,

FAXED

CHiD.
950 W. Bannock St., Suite 520
Boise, ID 83702

Hand-delivered

ORDER TO CONTINUE BEARING - 2

DEC. 16, 2009

NO. 5755

SMITh BUXTON

1: 35PM

P. 3/4 -

Paul Fitzer. ISB No. 5675

MOORE SMITH BUXTON & TURCKE, CHTD.
950 W. Bannock St.. Suite 520
Boise, ID 83702
Tel: 208/33111800
Fax: 208/33111202

Attorneys for Respondent Camas County

IN THE DISTRICT COURT OF THE J'lFTR JUDICIAL DISTRICT OP THE STATE
OF IDAHO, IN AND l1'OR CAMAS COUNTY
STEPHEN V. JASSO,

)
)

Petitioner,

vs.
CAMAS COUNTY, IDAHO, a political
subdivision of the State of Idaho,
Respondent

----------------~~~----CURTIS AND CA..\fiE GORRINGE,
husbao.d md wife,

)
)
)
)
)
)
)

Consolidated Case Nos.
CV-2009-14 & CV-2009--1S

MOTION TO APPEAR

TELEPHONICALLY

)

))
)
)

Petitioners,

)
)
)

Vi,

)

CAMAS COUNTY) lDAHO~ a political
subdivision of the State of Idaho.
Respondent.

)
)
)

)

COMES NOW, the Respondent, Camas County, by and through its attomcys of record,

Moor!;. Smith. Buxton & Turclce, Chtd., moves this Court, for an Order allowing Respondent's
counsel to appear via tclcpholl,e for Respondent's Motion to Disallow Petitioners' Costs and
Attorneys' Fees scheduled for Deoember 22111i) 2009 a19:30 a..m. in the above-entitled matter before
the Honorable Robert J. E1gee.

MOTION TO APPEAR TELEPHONICALLY -I

-

IUUVVLc.....

DEC. 16. 2009

1:

35 PM

NO. 5755

SMITH BJXTON

··P. 4 / 4 - - -

COmlSel for above-named Respondent believes that this matter can be handled via telephone
expeditiously and completely with a minimal use of the Court's time.
Dated this Jl;;iay ofDecember~ 2009.

I HEREBY CERTIFY that on the _ day of December, 2009. I caused to be served a tJ:ue
and correct copy of the foregoing MOTION TO APPEAR TELEPHONICALLY by the method
indicated below, and addressed to the followini:
Benjamin W. Worst
BENJAl\fiN W. WORST, P.C.
P.O, Box 6962
Idaho 83340

KetchlUll~

James W. Phillips
Roark Law Firm, LLP
409 North Main Street
Hailey, Idaho 83333

_

~ed
FAXED
Hand-delivered

~ed

Honorable Robert Elgee
Blaine County Courthouse (resident
ohambers)
202 S. Second Ave. S, Suite 110
Hailey~ ID 83333

~AXED
Hand-delivered

MOTION TO APPEAR TELEPHONICALLY .. 2

lol

COURT MINUTES
CV -2009-0000014- CV -2009-0000015
Jasso and Gorringe vs. Camas County
Hearing type: Objection to Attorney's Fees and Costs
Hearing date: 12/2212009
Time: 9:40 a.m.
Judge: Robert J. Elgee
Courtroom: District Courtroom-judicial Bldg
Court reporter: Susan Israel
Minutes Clerk: Crystal Rigby
Tape Number: D 199
Jasso-James Phillips
Gorringe- Ben Worst
Camas County- Paul Fitzer
Counter

9.42
9.43

9.48

9.53

9.58
10.01
10.02

10.09

10.18

Counsel present, Mr. Fitzer present by phone.
Court introduces the case.
Mr. Fitzer addresses his Motion in Objection to Attorney Fees and Costs.
Believes that the attorney fees and cost are inflated, and some of the filed motions
and document were duplicated. Discusses the cost difference in the going rate of
attorney's fees in Camas County and Blaine County. Reviews Mr. Worst's
Affidavit that has the requested total which is a contingency.
Court questions Mr. Fitzer of what contingency fee would be rewarded for.
Mr. Fitzer responds. Cites case law in support. Doesn't believe it is appropriate
for a rural attorney to travel and charge full hourly rate.
Mr. Worst responds that the comments regarding the case that Christopher Simms
had is irrelevant and hearsay. Cites case law dealing with actions by the
city/county that disregard the laws laid out for planning and zoning.
Mr. Phillips responds. Discusses the agency action that is under review, for the
Court to decide whether attorney's fees and cost are appropriate.
Court responds to counsel, discusses the standard in Sec. 12-117.
Mr. Phillips responds. Points out that code cited by Mr. Fitzer in his Affidm'it. he
just wants to brush right past, because Mr. Fitzer cited it falsly. Discusses the
cost of attorney's hourly rate in the area, believes that Camas and Blaine are in
the same area. Feels that himself and Mr. Worst worked together to help keep the
cost down for their clients and even the county. The Plaintiffs are not wealth
people. but they had to protect their rights.
Mr. Fitzer disagrees with awarding attorney's fees and costs because in the end
tax payers are going to have to foot the bill for these Plaintiffs' attorney's fees.
Doesn't feel the decision on the easement is not an attorney's place to decide.
Court responds to counsel. If an agency acts decently and then they are sued and

10.36

if the actions are unreasonable then attorneys' fees can be awarded to the party
who brought the suit. If the agency acts without a reason of fact and law and is
challenged then the prevailing party can be awarded attorney's fees, regardless of
the legal issues brought to the Court. The essence of the easement issue, the
Court doesn't have the answer, and it is beyond the jurisdiction of the Court. The
County failed in their duty to acquire adequate findings. Court takes the case
under advisement dealing with attorney's fees. The hourly rate issue, the Court
looks at the prevailing rates in the jurisdiction of the trial court. Court \vi 11 give a
written ruling.
Recess

IN THE DISTRICT COURT FOR THE FIFTH .JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COUNTY

)
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) Consolidated Case Nos.: CV-2009-14 and CV) 2009-15
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vs.

)
)

CAMAS COUNTY. IDAHO. a political
subdivision of the state of Idaho.

)

)

) ORDER ON ATTORNEY FEES
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~~~~~~~==~~~~~------)
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)
)

)
)

Petitioners.

)

\IS.

CAMAS COllNTY IDAHO. a political
subdivision of the state of Idaho

)
)
)
)

)
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)

PROCEDllRAL HISTORY
This is a judicial re\'iew proceeding. Petitioner Stephen Jasso has been represented
throughout by Jim Phillips. Hailey. Idaho. and Petitioners Curtis and Camie Gorringe

han~

been

represented throughout by Ben Worst. Ketchum. Idaho. Camas County has been represented by
Paul Fitzer. Boise. Idaho.
The court entered its Order on Hearing for Judicial Reviev; on or about October 2. 2009.
The cOUl1 concluded. among other things, that Camas County \'iolated its own Subdivision
Ordinance in granting a development permit and failed to draw any conclusions as to whether the
development has, or does not have, aecess to a public street or road as required by its own
ordinances. The court also concluded that the county tailed LU make adequate findiligs Jnd
conclusions as to whether the proposed development was within a t1oodplain. an issue that was
raised. and failed to make adequate findings and conclusions in general. The court concluded that
Camas County aeted without a reasonable basis in fact or law and acted arbitrarily and
capriciously, and therefore petitioners were entitled to attorney fees pursuant to Idaho Code § 12-

117.
Petitioners applied for an award of fees. Camas County timely objected, and the court
heard arguments thereon on December 22,2009 in Camas County, at which time the court took
the matter under advisement.

In their Motion to Disallow Petitioner's Costs and Fees. Camas County raises several
objections. First, Camas asserts that the amount of fees claimed by each of petitioner's attorneys
\\<.1:-;

cxcessi';e. especially '.'.·hen they both rJised Jnd argued identical issues. Second. Camas

argues that the legal issues involved are not well-settled and presented a legitimate question for
this court to address. Third. Camas submits that attorney fees are not appropriate unless all
claims or defenses were asserted frivolously or without foundation. and Camas re-argues
petitioners entitlement to attorney's fees. Although the court may address. in limited fashion,
why petitioners are entitled to fees. that determination was already made in the court's Order
Upon Hearing for Judicial Re\·iew. The court will address these issues in reverse order.

on.

ISSliES PRESENTED

I) Petitioners entitlement to fees.
2) Whether this is a case of first impression
3) Amount of fees to be aViarded. if any.

1) Petitioners entitlement to fees; whether this is a case of first impression.

The court addressed these arguments earlier and will address them together. There are
some points raised in briefing and at argument that perhaps need clarification.
Regarding the cul-de-sac road. the court determined that the county violated its own
ordinance in allowing a street that terminated within the subdivision to exceed 500 feet. Camas
County argues it had a reasonable basis to defend itself on that point. and that it had the authority
to approve a dead-end access road, including a stub street. where future connectivity may be an
option. Even assuming Camas County had the authority to do so. it made no findings and drew
no conclusions on this issue whatsoever.
As to \vhether the county's ordinance is ambiguous as applied to the term "private roads."
and whether that ordinance prohibited private roads only in subdivisions or prohibited private
roads anywhere in the county is of no consequence here. The court found the county's actions
unreasonable whether the ordinance was ambiguous or not.

The county ag:Jin

SLlggcst~

that

hlh~~

adjudicati()l1 uf an

e~tSenlent

is beyond the authority

of the county:' The court does not disagree with that statement. However. the county confuses
their dUly 10 make ({ r1lling on cOlllested issues oj'law or fact with a supposed or "thrust upon
them" duty to completely or finally "adjudicate" whether the developer's easement was legally
suf1lcient to provide the public access required by the county's own ordinance. That ruling by the
county might have gone either way. Instead. the county tried to duck their duty to rule upon this
issue by requiring that the developer meet this requirement (a requirement that the developer
must meet as a condition of approval) al some lime in Ihe./illllre. The court determined this was

3

()rJ,~ On

not permissible. Furthermore. there is no requirement that the county be absolutely correct in
determining \\'hether the developer had. or did not haw. public access. In fact. legally. they
might be \\Tong in their assessment. HO\\ever. there is a requirement that they (({kl! (/ p(}sitio/1

~lI1d

enter appropriate findings and conclusions. They failed to do this. and it is this failure. among
others. that provokes an award of costs and fees. not \\hether the county was right or wrong in
their legal assessment of petitioner's easement. In short. to take issue \vith Camas County's
position as stated on pg. 7 of their memorandum, it is not enough thai the county determine or
conclude that the developer's easement

"I11I1St

comply" with the applicable code provisions

providing access to a public road. The ordinance already says that much. What is required before
the county may approve a subdivision is a finding or conclusion that the developer's easement
"does comply" with the applicable code provisions. See, Fischer v. City oj' Ketchul11, 141 Idaho

349, 109 P.3d 1091 (2005).
The duty to make findings and draw conclusions is not a new or novel requirement. See,
e,g.-Idaho Code § 67-5248 and citations thereafter.

2) Amount of fees to be awarded, if any.
The court has thoroughly reviewed the factors involved in determining an amount
of attorney fees set forth in I.R.C.P. 54(e)(3). The lesser factors to he considered here are
v,;hether the case was undesirable and the nature and length of the professional relationship with
the client. The court has one similar case to compare to. There are no particular time limitations
imposed by the client or the circumstances of the case. The primary factors to be considered are
the time and labor involved. \vhether the case was novel or difficult. the skill requisite to perform
the legal services properly, the experience and abilities of both counsel for petitioners in this
particular field of law. the prevailing charges for like v;ork, and the amount invohcd and the
results obtained.

The court notes that Mr. Phillips' Memorandum of Costs and Fees reflects total hours of

88.5 hours at a rate of $235 per hour. Mr. Worst requested fees of $200 per hour with a total of
82.9 hours. In the filed Affidavit of James Phillips. he attaches the attorney fee bills for Mr.
Fitzer. counsel for Camas County. and represents that Mr. Fitzer expended 99 hours representing
the county in opposing petitioners herein. While that is not a proper measure of an appropriate
fee. it gives some relative measure of the time expended by counsel for both sides in this case. In
comparing similar cases. the court iocared a Ivkmorandum and Affi<.imil of Cosb. Attorney Fees.
and Disbursements filed by attorney Fritz Haemmerle on May 12. 2008.

in Ecw.le ('reek

Partners, LLC \'. Blaine County, Blaine County case no. CV -07-670. The court would call that a
similar case. as it involved judicial review of a county decision without a transcript. Similar to
this case. the facts were not difficult to ascertain, but there were legal issues to resolve. The
pat1ies briefed and argued the issues. The petitioners were private parties. not the county. In that
case. Mr. Haemmerle's affidavit requesting fees totaled his hours at 80.12. Although objected to.
the court must find Mr. Phillip's request for 88.5 hours and Mr. Worst's request for 82.9 hours to
be reasonable on their face.
The court tinds both Mr. Worst's and Mr. Phillips' hourly rates to be commensurate with
that of other attorneys in Blaine County. particularly given their experience and expertise. The
comt is

t~tl11iliar

with these attorneys and with the general rates charged by counsel within the

Fifth Judicial District. Attorneys in Blaine County with over 10 or 15 years experience routinely
charge over $200 per hour. and several of the more experienced attorneys charge in the $300 per
hour range. To the court's knowledge. Mr. Phillips has represented municipal corporations over
many years. including Ketchum and Bellenlc. and has expertise in the area of land use planning.
Mr. \\"orst was until recently the full time Ketchum City Attorney and is well-versed in this area
as \vell.

The court finds. with perhaps one exception. the legal issues imohed in this case are not
particularly

non~l

or difficult. The one legal issue that could prove to be novel or difficult would

be resolution of the developer's ability. if any. to expand an existing easement over petitioners'
property to a level required to service a subdivision. However. as pointed out above. this issue
was not resolwd at the agency level and did not need to be-the county could not be the final
arbiter of that easement. The legal issues dealt primarily with Camas County"s failure to make
and enter appropriate findings and conclusions. and those particular issues are nt'ither novel nor
complex.
The amount of attorney's fees requested by each party is commensurate with the amount
involved and the results obtained. While Camas County has objected to the total attorney fee
award requested by both parties. the individual attorney fees requested by each party are in line
with the results and the issues involved. There is not a specific amount in controversy. but the
proposed increase in traffic over both petitioners' property justifies the fees involved in this
dispute.
Turning to the specific amount of fees requested by each counsel and the objections
raised by Camas County. the court finds one objection to be well taken. In general. the court does
not award any attorney their usual full hourly rate for travel. but determines. if travel

IS

necessary. it should he compensated at one-half the usual hourly rate. Travel in this case

IS

generally necessary. There are no attorneys. to the court's knowledge. that reside or practice in
Camas County. Most attorneys that appear in Camas County on land use issues come from
Blaine County.
The court finds that the bulk of the work done by both counsel for the petitioners \\as on
the briefing. Though there arc objections to the time charged by them for talking to each other
about the case. the court tinds in the context of this case that those communications are neither
unusual nor extensive. In addition. because they both had similar issues with Camas County.

their hriefs and arguments necessarily overlapped. It might also have made sense for hoth parties
to have used the same counseL and it may have been cost effective for them (and nO\\ Camas
County) to do so. however. there is certainly no requirement that they hire the same attorney.

The court \vill disallow Mr. Phillips' claim for fees for travel to Camas County on March
20. 2009 to tile the petition. That could have been accomplished via the mail or. if time was of
the essence, by someone other than counsel. havel time to and fr01l1 Camas County is generally
1.5 hours. The court will also reduce the 1.5 hours for travel time to and from Camas County on
March 5, 2009 and the 1.5 hours travel time on August 19, 2009 to a total of 1.5 hours. That
would result in a reduction of claimed fees due for Mr. Phillips of 3 hours or $705. All other
charges for Mr. Phillips' fees are allowed. Mr. Phillips also claimed costs for the petition filing
fee of $88.00 and for a record/transcript fee paid to Camas County of $120 and another record
fee of $20 paid to Camas County. 5,'ee, jyfe1110rLtndul11 olCosfs and AI/orney Fees, and Aflidavit in
S'upport ol/vfemol'Llndlll1l oleos{s und Attorney Fees, after the 4/23/09 entries. The filing fees are

costs of right pursuant to I.R.C.P 54(d)( I )(C) 1. The court considers the transcript and record
fees paid to Camas County to be recoverable as a matter of right pursuant to I.R.C.P
54( d)(1 )(C)5 and 6.
Jasso's costs were included in Mr. Phillips' total bilL and should be

~;ubtracted

from the

total fees claimed of $21.024.50. The disallowed fees of $750 must also be deducted from that
amount. Accordingly. petitioner Jasso is awarded costs in the sum of $228 and attorney fees in
the sum of $20.046.50. Counsel for Jasso is directed to prepare an appropriate form of judgment
in those amounts for the court's signature.
Mr. Worst's claim for fees and costs also includes a request for costs of $120 for a copy
of the administrative record and an $88 tiling

f~e.

Those costs are allowed. I lis claim also

includes a request for fees for tra\'elling to Fairfield for tht.:' ht.:'aring on August 19, 2009. J The
court will deduct .75 hours from that request or $150. All other fees are allO\wd. Gorringes are
therefore awarded $208 in costs and $16.430 in attorney fees. Counsel for Gorringe is dirt.:'cted to
prepare an appropriate form of judgment in those amounts for the court's signature.

IT IS SO ORDERED.
Dated this

2. Y day of February, 20 10
Robert J. Elgee
District Judge

I This appears to be the onl: hearing held in Camas County. A few others were conducted by the court via telephone
conference in Blaine County, so no counsel were required to travel.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
STEPHEN V. JASSO,

)
)

Petitioner,

vs.

Consolidated
Case Nos. CV-2009-14
and CV-2009-15

)
)
)

JUDGMENT

)
)
)

)

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,

)
)
)
)

)

Respondent

)

-------------------------------)
CURTIS AND CAMIE GORRINGE,
husband and wife,
Petitioners,

vs.

)
)
)
)
)
)
)

)

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,
Respondent

)
)
)
)
)

------------------------------)
The Court, pursuant to its Order on Hearing for Judicial
Review entered on

or

about

October

2,

2009,

Attorney Fees entered on or about March 1,
JUDGMENT - 1

'13

and

2010,

its

Order on

and good cause

appearing therefore;
IT

IS

HEREBY

ORDERED,

ADJUDGED

AND

DECREED

that

Petitioner Stephen V. Jasso is hereby awarded judgment against the
Respondent, Camas County,

Idaho,

in the sum of $228.00 for costs

and the sum of $20,046.50 for attorney fees,

for a TOTAL JUDGMENT

of $20,274.50. This judgment shall accrue interest at the highest
legal rate of interest until paid, and execution may issue on this
judgment in accordance with law.
DATED this

(~ day of March, 2010

ROber~~
District Judge

JUDGMENT - 2
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Boise, ID 83702
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Ben Worst
P.O. Box 6962
Ketchum ID 83340
attorney for Curtis and Carnie Gorringe
James W. Phillips
409 N. Main st.
Hailey, ID 83333
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JUDGMENT - 3

Benjamin W. Worst, ISB#5639
BENJAMIN W. WORST, P.C.
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P.O. Box 6962
Ketchum, Idaho 83340
Telephone: (208) 622-6699
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO IN AND FOR THE COUNTY OF CAMAS

STEPHEN V. JASSO,

*****

Petitioner,
v.
CAMAS COUNTY, IDAHO, a political
subdivision of the State of Idaho
Respondent.

CURTIS AND CAMIE GORRINGE, husband
and wife,
Petitioners,

v.
CAMAS COUNTY, IDAHO, a political
subdivision of the State of Idaho
Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Consolidated Cases:
Case No. CV 2009-14
Case No. CV-2009-15

JUDGMENTRE: ATTORNEY
FEES AND COSTS

Pursuant to the Order on Hearing for Judicial Review of this Court dated on or about October

JUDGMENT RE: ATTORNEY FEES AND COSTS - 1

2, 2009, and pursuant to the Order on Attorney Fees of this Court dated on or about March 1,2010,
and good cause appearing therefore;
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Petitioners CURTIS
AND CAMIE GORRlN GE, husband and wife, are hereby awarded judgment against the Respondent,
Camas County, Idaho, in the sum of $208.00 (Two Hundred Eight Dollars) for costs and the sum of
$16,430.00 (Sixteen Thousand Four Hundred Thirty Dollars) for attorney fees, for a TOTAL
JUDGMENT of $16,638.00 (Sixteen Thousand Six Hundred Thirty-Eight Dollars). This judgment
shall accrue interest at the applicable statutory rate of interest until paid, and execution may issue on
this judgment in accordance with law.
DATED this

l...2..

day of March, 2010

ROb~~

District Judge

JUDGMENT RE: ATTORNEY FEES AND COSTS - 2
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correct copy of the foregoing JUDGMENT RE: ATTORNEY FEES AND COSTS to be
served by the method indicated below, and addressed to the following:

Mr. Paul Fitzer, Esq.
Moore, Smith, Buxton & Turke
950 West Bannock St., Suite 520
Boise, Idaho 83702

M. U.S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile: (208) 331-1202

~U.S. Mail, Postage Prepaid

James W. Phillips
The Roark Law Firm
409 N. Main St.
Hailey, Idaho 83333

( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile: (208) 788-3918

Benjamin W. Worst, Esq.
Benjamin W. Worst, P.C.
P.O. Box 6962
Ketchum, Idaho 83340

t'k:jU.S. Mail, Postage Prepaid
( 'Hand Delivered
( ) Overnight Mail
( ) Facsimile: (208) 726-8116

JUDGMENT RE: ATTORNEY FEES AND COSTS - 3

OR I GI r~AL
JAMES W. PHILLIPS
THE ROARK LAW FIRM
Attorneys at Law
409 N. Main St.
Hailey, Idaho 83333
208/788-2427
ISB # 1520
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CAMAS
STEPHEN V. JASSO,
Petitioner,
vs.

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,
Respondent

)
)
)
)
)
)
)
)
)

Consolidated
Case Nos. CV-2009-14
and CV-2009-15
AMENDED JUDGMENT

)
)
)
)
)
)

--------------------------------))
CURTIS AND CAMIE GORRINGE,
husband and wife,
Petitioners,
vs.

CAMAS COUNTY, IDAHO, a
political subdivision of the
state of Idaho,

)
)
)
)
)
)
)
)
)
)

)

Respondent

)

--------------------------------)
The Court, pursuant to its Order on Hearing for Judicial
Review entered on

or

about October

2,

2009,

Attorney Fees entered on or about March 1,
JUDGMENT - 1

and

2010,

its

Order on

and good cause

appearing therefore;
IT

IS

HEREBY

ORDERED,

ADJUDGED

AND

DECREED

that

Petitioner Stephen V. Jasso is hereby awarded judgment against the
Respondent, Camas County,

Idaho,

in the sum of $228.00 for costs

and the sum of $20,046.50 for attorney fees,

for a TOTAL JUDGMENT

of $20,274.50. This judgment shall accrue interest at the judgment
interest rate of 5.625% until paid, and execution may issue on this
judgment in accordance with law.
DATED this

"lc.,3> day of March, 2010

Robert J. Elgee,
District Judge

JUDGMENT - 2
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I HEREBY CERTIFY that the ~\day of March, 2010, I caused to be
served a true copy of the foregoing JUDGMENT, document by U.S.
Mail, Postage Prepaid, and addressed to each of the following:
Paul Fitzer
Moore, Smith Buxton & Tucke, Chtd
950 W. Bannock, Ste. 520
Boise, ID 83702
attorney for Camas County, Idaho
Ben Worst
P.O. Box 6962
Ketchum ID 83340
attorney for Curtis and Carnie Gorringe
James W. Phillips
409 N. Main St.
Hailey, ID 83333
attorney for Stephen V. Jasso
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JUDGMENT - 3
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR CAMAS COlJNTY
STEPHEN V. JASSO,
Petitioner,

Vs.
CAMAS COUNTY, IDAHO, apolitical
subdivision of the State of Idaho,
Respondent

)
)
)
)
)
)
)
)

Consolidated Case Nos.
CV-2009-14 & CV-2009-15

ORDER

)
)

----------------~~-----)
CURTIS AND CAMIE GORRINGE,
)
husband and wife,

)
)

Petitioners,

)
)

vs.

)
)

CAMAS COUNTY, IDAHO, apolitical
subdivision of the State ofIdaho,

)

Respondent.

)
)

)

BASED UPON the Respondent Camas County's Notice of Telephonic Hearing for the
hearing on Respondent's Motion to Stay Execution ofAttorney Fees and Costs eurrently set for April
12th, 2010, at 4:00 p.m., in good cause appearing, and the Court deeming itself fully advised,

IT IS HEREBY ORDERED that hearing shall be held telephonically in the above entitled

matter.

ORDER-}

SMITH

MA R. 29. 20 10 11: 20 AM
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NU. bjJL

BUXTO~

r. I

~

Dated this ~ day of~, 2010.
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Boise, ID 83702

ORDER-2
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR CAMAS COUNTY
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a political Subdivision of the
State of Idaho,

)

)
)
)
)
)
)

SUPREME COURT CASE NO.
37258-2010
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State of Idaho
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)
)
)

)
)
)
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I, Bobbie D. Walton, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho in and for the County of Camas, do hereby certify that the
above and foregoing Supplemental Record in the above entitled cause was compiled and
bound under my direction as, and is a true, full and correct Record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho Appellate Rules.
I, do further certify that all exhibits offered or admitted in the above entitled cause
will be fully lodged with the Clerk of the Supreme Court along with the Court Reporter's
Transcript and the Clerk's Record as required by Rule 31 of the Idaho Appellate Rules.

IN WITNESS WHEREOF, I have hereto set mv hand and affixed the seal of the
.
said Court this 1'day of June, 2010.
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Clerk of the District Court
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